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COMMENTS OF CHARTER COMMUNICATIONS, INC.

Charter Communications, Inc. (“Charter”) submits thes@ments in response to the
Wireline Competition Bureau’s Public Notice for comngeah the “business broadband
marketplace® The Notice seeks input from providers, customers, andthey imterested
parties regarding the current state of, and trends andgisgsumisiness broadband markets,
information that will help inform policies that enalslempetitive retail markets, incentives for
investments in facilities, and access where competitifrastructure cannot be economically
deployed.

Charter is the nation’s 4th largest cable televisionaperwith approximately 5.3
million customers in 27 states, including small and mnadbusinesses (“SMBs”). Of the 639
U.S. counties in which Charter provides cable, high-speealdband, telephony and video
services, more than half are “majority rural,” acaogdo U.S. Census standards. Since 2000,
Charter has invested over $8 billion to deploy broadbandpettive voice and advanced video
services. Accordingly, Charter offers considerablé @amque insight into opportunities to
expand the availability of competitive service in the bess broadband market. In particular,

Charter understands that barriers to competitive entmyral markets have a significant impact

! Public Notice, Wireline Competition Bureau Seeks CommerBusiness Bureau Marketplace,
DA 10-1743 (rel. Sept. 15, 2010) (“Notice”)



on the business broadband marketplace in these ar¢hsyasin delay the entry of competitive
services and raise initial investment costs, thereby wefjaaffecting consumer prices and
availability of services, and, in turn, impeding broadbdaployment and adoption. Indeed, the
National Broadband Plan (“NBP”) has recognized that isostmajor obstacle to broadband
adoption and utilizatiof. SMBs, in particular, already pay significantly mper employee for
broadband servicés Thus, SMBs in non-competitive areas are at a sigifidisadvantage
when compared to other SMBs that have access to bettace options at competitive rates.

To encourage the rapid deployment of competitive broadb&ntss, the Commission
would best serve SMBs and the marketplace, in generaljrbinating these barriers to
competitive entry. Some of the key barriers thatGbhenmission can immediately address are:
(1) resistance by incumbent providers in negotiating interection agreements; (2) disputes
with pole owners regarding the rates, terms and condiod pole attachments; and (3)
unreasonable restrictions imposed by incumbent providers adihguowners to access SMBs
and other commercial tenants in multi-tenant environsaent

l. The Commission Should Declare That Rural ILECs Have A Dutylo Interconnect
With Competitive Providers

A crucial component to deploying competitive broadband-ba=ettss, like
interconnected VolIP, to SMBs and other customer segrigeimtgrconnectioi. Competitive

services must be able to connect their networks witlmntent providers if their services are to

2 Connecting America: The National Broadband Plan, Ma&; 2010, at 168, 170 (“NBP").
3
Id. at 267.

% |d. at 35 (finding that competition is “crucial for enablitgmpetition in the small business and
enterprise segments”).



have any practical use Broadband-based voice services like VolP represemhtisé successful
facilities-based competition to traditional voice seeg® Reports have found that VoIP has
resulted in significant savings for SMBs.

Not surprisingly, many incumbents have strongly resigteckntry of competitive
services into their monopoly markets to the detrimemiposumers and businesses who, as a
result, are relegated to relying on legacy services. Rwambent local exchange carriers
("RLECSs” or “rural ILECs"), in particular, have thwad competition by consistently contending
that they are not required to interconnect with competproviders because of the rural
exemption found under Section 252(f)(1). Faced with suchsiigmo competitive providers
have had no choice but to initiate lengthy and expenshigration proceedings before state
commissions, or withdraw their interconnection requabtgether.

It does not help that state commissions have incontistelled on an RLEC’s duty to
interconnect. The NBP noted that a federal court’s ecalowing rural carriers to refuse to
negotiate interconnection agreements with otherezarmwas “based on a misinterpretation of the

Act’s rural exemption and interconnection requiremeatsd, unfortunately, this ruling has been

®|d. at 49 (“For consumers to have a choice of serviceigers, competitive carriers need to be
able to interconnect their networks with incumbent pragide

® See, e.g., Cambridge Telephone Compangl, Order, Docket No. 05-0256t al, slip op. at
11 (Il Commerce Comm., July 13, 20055frint-1llinois Ordef) (recognizing that Sprint’s
interest in interconnecting with the RLECs “is sigzant in that it represents one of the first, if
not the first, competitive landline ventures into tekevant exchanges.”).

'SeeMichael D. Pelcovits and Daniel E. Ha@gnsumer Benefits from Cable-Telco
Competition Nov. 2007, at 21-22 (finding that SMBs have cut their pholfely as much as
50-70 percent using competitive VolP services, with total saum@MBs exceeding $17 billion
between 2008 to 20129yailable athttp://www.micradc.com/news/publications/
pdfs/Updated_MiCRA_Report_FINAL.pdf.



followed by several state commissidhét the same time, other state commissions havetegjec
RLECs’ arguments, and have instead directed these Ride@gotiate interconnection with
other carriers, including those carriers who seek interection in order to introduce broadband-
based competitive voice services like interconnected YolP

The Commission can resolve these conflicting statengission decisions and eliminate
this discrete yet significant barrier to competitivirg by promptly ruling on the petition of
CRC Communications and Time Warner Cable for preempfitimoViaine Public Utilities
Commission’s (“MPUC") decision that an RLEC does raténa duty to interconnect under
Sections 251(a) and (b) in light of the rural exemptiorear®ection 251(f)(1)° As explained
by one commenter, “the MPUC'’s ruling impermissibly albofindeed, invites) rural ILECs to
flout their statutory interconnection and traffic eange obligations and unilaterally bar
competitors from serving voice customers in their terigs simply by refusing to negotiate
interconnection/traffic exchange agreementsA Commission order that does not expressly
preempt the MPUC'’s decision would only serve to encouragelRIi& unilaterally discourage

competition, and would run counter to the Commissiorostdband policies and the

8 NBP at 49 n.91 and 92 (citing comments of Time WarnereCgiBbussingprint Commc’ns
Co. LP v. Pub. Util. Comm’n of TedNo. A-06-CA-065-SS, 2006 US Dist. LEXIS 96569 (W.D.
Tex. Aug. 14, 2006) and state commission decisions in Ma@eas and North Dakota).

° See, e.gSprint-lllinois Order slip op. at 5-6Petitions of Vermont Telephone Company, Inc.
and Comcast Phone of Vermont, LLC d/b/a Comcast Digital Phone, foraiittrof an
Interconnection Agreement Between VTel and Comcast, Pursuant to 2&6&iohthe
Telecommunications Act of 1996, and Applicable State Liawal Order, Docket No. 7469, slip
op. at 20-21 (Vt. PSB, Feb. 2, 2009Cmcast-Vermont Ord&r

19 SeePublic Notice, Comment Sought on CRC Communications ahéand Time Warner
Cable Petition for Preemption, WC Docket No. 10-143, DA 20¢€l. July 29, 2010)tn the
Matter of Petition of CRC Communications of Maine, Inc. and Waeer Cable, Inc. for
Preemption Pursuant to Section 253 of the Communications Act, as Amar@é&xbcket No.
10-143 (filed July 15, 2010).

1 Comments of Comptel, filed Aug. 30, 2010.



recommendations of the NBP. The Commission shoutdadsrule in favor of competition and
follow the recommendations of the NBFits own precedefit and the rulings of state
commission¥’ that have determined that the exemption provided undeioB&&1(f)(1) applies
only to the duty to negotiate in good faith under Section 25b(t does not extend to Sections
251(a) and (b).

Il. The Commission’s Pole Attachment Proposals Will Help To Ehinate Barriers To
Competitive Entry

Another significant barrier to competitive entrytthide Commission is only too familiar
with is access to pole attachments. Even if a coibthgeprovider obtains interconnection with
an incumbent, it must still be able to deploy its faeditthroughout the service area. This
necessarily requires the ability to attach facilitegoles. Charter has pole attachment
relationships with thousands of utility pole owners natimle, and understands first-hand the
issues involved in negotiating the rates, terms and donsliattendant to the overall pole
attachment process. Pole rates, in particular, remrasggnificant cost component to a
competitors’ cost of entry.

The history of pole attachments is long, the issues baen fully briefed, and the record

is extensive, as noted in recent comments filed by €hand other interested parties in the

12 5eeNBP at 49 (recommending that the Commission “shouldicarihat all
telecommunications carriers, including rural carriersghaduty to interconnect their
networks”).

13 See In the Matter of Telephone Number Portabifiigst Memorandum Opinion and Order on
Reconsideration, 12 FCC Rcd. 7236, 1 121 n.401 (1997) (“Rural LEC®aexempt from
Section 251(a) or (b) requirements under Section 251(f)(1).”)

14 See, e.gSprint-lllinois Order slip op. at 5 (“Consistent with the FCC's treatmefithis

issue, the Commission finds that an exemption fromi@e261(c) does not encompass the
obligations imposed in Section 251(b). Section 251(f)(1piA)yides relief on from the
requirements of Section 251(c).gpmcast-Vermont Ordeslip op. at 20-21 (“Section 251(f)(1)
does not exempt VTel from its duties under Sections 25h¢hjls.").



Commission’s latest chapter of its pole proceediig the end, the utilities have offered no
justification for increased pole rents, and no bagislétaying adoption of helpful pole
attachment reforms. Accordingly, the Commissiorusthmow act on its reform proposals. In
particular, Charter supports the Commission’s proposa&ftom its approach to the telecom
pole rate formula, which will reduce excessive pole attant fees and protracted disputes,
lower barriers to broadband deployment, and still providiéieg with just and reasonable rents.
Charter also supports several of the Commission’s prdgogaovements to the enforcement
process, which will discourage unlawful pole owner cond@ampetition in the business
broadband marketplace has suffered long enough from thasomagble imposition of pole rates,
terms and conditions of service on competition. Pra@gehmission action is needed now to
eliminate this barrier so that SMBs and other rural-aushomers can have access to competitive
broadband services.

[1. Non-Discriminatory Access To Commercial MTE Tenants Is Cragial To The
Deployment Of Competitive Services

One of the biggest obstacles to the development opetition in the business broadband
marketplace is one of the oldest problems that compepitoviders have faced since the earliest
days of competition: breaking down the barriers th&Gk and building owners have erected to
facilities-based competition in multi-tenant environnsefMTES). Fostering an environment in
which competitive providers have real opportunities to offer gevices to MTE tenants has
been on the Commission’s agenda for more than a decadeand the Commission has taken

several steps to promote that objective. But thoseteff largely consisting of orders

15 See, e.g.Comments of Charter Communications, Inc., WC Dobl@t07-245 (filed Aug. 16,
2010); Comments of the National Cable & Telecommunicati&ssociation (filed Aug. 16,
2010); Reply Comments of the National Cable & Telecompatimns Association (filed Oct. 4,
2010).



abolishing exclusive contracts between building ownerpaowiders — have not gone far
enough. To quote an order the Commission issued maré.thgears ago, competitive
providers continue to “encounter[] unreasonable demandsignificant delay in their efforts to
obtain access to buildings®” They “have been denied access to buildings completehgve
been charged exorbitant rates for access or been ®ejecunreasonable conditions.”
Further, “incumbent LECs are using their market corvel on-premises wiring to frustrate
competitive access to multitenant building$.The slow pace of this progress has left many
consumers “without any choices with regard to the pronisif telecommunications service” and
at the mercy of building owners with “the ability amgtentive to extract excessive profits from
the provision of telecommunications service by unreasonmabtyicting competitive LECS’
access to their buildings® Similarly, consumer choice continues to be limitednmymbent
LECs that have both “the ability and incentive to desgsonable access [to essential facilities]
to competing carriers’®

These Commission observations from 2000 are equally tdag.to Building owners
continue to hamper Charter’s efforts to provide accessnunercial tenants in MTEs. Building

owners often engage in unnecessarily protracted negasatvith some owners refusing to even

1% Promotion of Competitive Networks in Local Telecommunicationse¥ldrkplementation of

the Local Competition Provisions in the Telecommaitidons Act of 1996, Review of
Sections 68.104, and 68.213 of the Commission's Rules Concerning @Gamoé&mple

Inside Wiring to the Telephone NetwpBirst Report and Order and Further Notice of Proposed
Rulemaking in WT Docket No. 99-217, Fifth Report and OrderMeachorandum Opinion and
Order in CC Docket No. 96-98ndFourth Report and Order and Memorandum Opinion and
Order in CC Docket No. 88-57, 15 FCC Rcd 22983, 1 17 (2060)tffer Noticé).

4.

181d. 9 19.
¥1d. g 23.
201d. 9 24.



negotiate unless Charter already has secured a custotherribuilding. Such delays remain a
grave concern as negotiation periods with building owoanstake six months or longer.
Building owners have also attempted to impose burdensodhdisgriminatory conditions. For
example, recently building owners have demanded oneaodsn many cases unacceptable,
insurance provisions, as well as indemnification clatisgsinclude acts of omission and
indemnification of third parties outside the control of @&a Other owners have demanded
unreasonable notice requirements including the “when,amdonhy” for Charter to access a
building, or impose severe restrictions on Charter'sssctte common areas. In general,
building owners have increasingly demanded onerous, ong-siferact clauses that have the
practical effect of delaying or even preventing competingy to MTES.

Further, some building owners have insisted upon a multdatitees, including
substantial revenue sharing provisions, monthly recurrieg \ieell above commercial rates, and
one-time processing and administrative fees. In csiytifde same building owners provide free
access to incumbent providers. In short, this evidence sspgperCommission’s concern that
“premises owners may be unreasonably discriminatinghgraompeting telecommunications
service providers and that such discrimination may be staole to competition and consumer
choice.”

Charter therefore urges the Commission to reconsideadoyt the nondiscriminatory
access rule that it proposed in its 2B0ther Notice({ 127, 131-59), but ultimately did not
adopt. Under that proposal, competitive providers wouldlbeedl to institute proceedings
that, if successful, could result in an order prombita LEC from providing telecommunications

service to any MTE that refuses to allow reasonablegisornminatory access to competing

211d. q 125.



carriers. The Commission has ample authority, undetid®s 201 and 205 of the
Communications Act, to adopt regulations making it aasonable practice for LECs to
provide service to MTESs that deny nondiscriminatory acteesempetitive providers. The fact
that such regulations may have an indirect effect o Mivners — namely, in encouraging
them to provide their tenants with the telephony d®ibey deserve — does not divest the
Commission of jurisdictioA? This procedure as originally envisioned by the Commissims
not implicate the Takings Clause of the Fifth Ameeaitbecause it does not mandate the
physical occupation of the private property of MTE ownbus,instead regulates the conduct of
LECs.

With respect to implementation of this proposal, teen@ission need not reinvent the
wheel, because it already has grappled with similar ssatnen it implemented the
nondiscriminatory access requirements under Section 2ZHiff)s, at a minimum, competing
LECs must be offered the same access to MTEs da&iidavored by the building owner.
Because innumerable variables are involved, howevere#is®nableness of conditions imposed
on nondiscriminatory access should be left to casedgpeesolution. Nevertheless, the
Commission should categorically reject the notion ghedmpeting LEC’s nondiscriminatory
access rights are not effective unless a tenantdéggtests service from that carrier, because
CLECs generally deploy the facilities necessary to pgoservice before marketing that service
to tenants and, in any event, such a requirement woulémr&LECs from competing for new

buildings.

22 Cf. Promotion of Competitive Networks in Local Telecommunicahitankets 23 FCC Rcd.
5385, 1 15 (2008) (“[T]he Commission has authority to regullegedntractual or other
arrangements between common carriers and other gnétien those entities that are generally
not subject to Commission regulation.”) (citi@gble & Wireless v. FCCL66 F.3d 1224, 1230-
32 (D.C. Cir. 1999)).



V. Conclusion

The business broadband marketplace represents a dyaraanitnovative environment
for competitive, broadband-based services. Howeversatodhese services, especially in rural
markets, remains subject to the desires of those whotstgadh in opposing competitive entry
into their exclusive markets, to the detriment of conssmacluding small and medium
businesses. The Commission should immediately elimitaise barriers to entry that impact
interconnection, pole attachments and MTEs, so thatdssas can fully appreciate the

beneficial effects that competition will bring to thesiness broadband marketplace.

Respectfully submitted,

[brian j. hurh/
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